Revocable (Living) Trust Overview

A living trust, also known as a revocable trust, revocable living trust, or inter vivos trust, is an
alternative way to own property during your life and transfer property at your death. Living trusts
have been prepared by lawyers for clients for many years. You can create a living trust during
your lifetime by signing a legal document that directs how property transferred to the trust will
be managed, when and to whom the income from the trust property will be paid, and to whom,
when and how the trust property will be distributed when you die. A person setting up the trust is
called either a settlor, grantor, or trustor of the trust, while the person to whom you transfer your
property is called the trustee. The persons who will receive the income during your lifetime or
who will receive the trust property after your death, are called the beneficiaries. You may be the
settlor, a trustee, and a beneficiary, all at the same time. The property in the trust is called the
trust principal, corpus, or res.

Do | Need a Living Trust?

You may decide you need a living trust, but first you should review your own situation with your
lawyer to decide whether or not a trust is correct for you. It could be that a will, some other type
of trust, or other arrangements would better fit your situation. Such a determination is dependent
on your situation and personal feelings upon getting proper legal advice.

Whom Should | Name as Trustee?

You may be the only trustee or you may be a co-trustee. You may name another individual(s), or
certain financial institution, as your trustee. You should also provide for a successor trustee to act
in the future in the event of your disability or after your death. Anyone you select as a co-trustee
or successor trustee should be capable and trustworthy. Family members may or may not be
selected by you depending upon your circumstances and their abilities. You should also consider
whether a bank can provide services that an individual cannot.

Why is There So Much Publicity About Living Trusts?

A proper estate plan utilizing a living trust makes it possible to avoid probate. Probate is the
process where upon your death, a will is filed with the court, along with other legal documents,
and the estate is administered under court supervision and open to public record.

Much of the current interest comes from concern and publicity about the cost and length of time
to complete the probate of a will. In lowa, probate fees and court costs are based upon the size of
the estate. A typical probate administration may run anywhere from six months to a year, or even
longer in certain cases. The fees for handling a trust are negotiable between the trustee and the
attorney. You should consult with your lawyer about the comparative costs of various estate
plans.




What are the Advantages of a Living Trust?

You can have another person or bank which has investment expertise act as a trustee and
make investments for you.

You can avoid the expense and inconvenience of having a conservator manage your
property if you become too sick or disabled, but only if all of your property is in the trust.

After your death, the trustee can distribute the trust assets directly to the beneficiaries
without going through the probate process. This is particularly beneficial if you own real
estate in more than one state.

After your death, the costs and expenses for personal representatives, lawyers, court costs
and others may be less.

It is possible that a living trust can be kept more confidential than a will.

What are the Disadvantages of a Living Trust?

You will typically spend more time and money in properly creating and transferring your
assets to a living trust than you would to have a will prepared.

To effectively avoid probate, you must keep track of your assets and keep all of your
property in the trust, including property acquired after you create the trust.

You may experience problems in transferring or selling assets or making purchases with
trust checks and encounter banks, transfer agents or others who want to see the trust
agreement in order to know that the trustee has certain powers of authority.

Upon your disability or death, the management of your trust assets will depend upon the
honesty and management ability of your successor trustee who may act without court
control or involvement.

You may have to pay trustee's fees and expenses if you use a third party as trustee,
including the costs of filing an annual trust income tax return.

Does a Living Trust Save Taxes?

For federal income tax purposes, as long as you act as the trustee or the co-trustee and the trust
uses your social security number for its taxpayer identification number, your living trust will be
treated no differently than if you had not created the trust. Likewise, you will not save any
"death” taxes (state inheritance or federal estate) simply because you have created a living trust.
Although, a properly prepared living trust can reduce death taxes; exactly the same savings can
also be achieved by a will.




How Do | Transfer Ownership of My Property to the Trust?

In order to avoid probate, you must transfer the ownership of each and every asset to the trust. To
transfer real property, a deed must be signed and recorded; transfer of publicly traded stocks and
bonds will likely require the services of a broker; transfer of partnerships and closely held
corporations may require the review of the governing instruments to determine whether other
partners or stockholders must consent to such transfer; assets without formal legal title such as
household contents and farm machinery will require a bill of sale.

What if | Do Not Transfer All of My Property to the Trust?

Any property which you do not transfer to the trust will be subject to distribution as set out in
your will or the lowa laws providing for distribution of your estate if you do not have a will. If
any property is not transferred, then you may be required to have the entire estate handled in the
probate process.

You should also have a will to cover any assets that are not transferred to the trust. This is termed
a "pourover will” which transfers any property which you own at the time of your death to your
living trust or a will which has other provisions.

Can My Successor Trustee Immediately Distribute Property From the Trust After My Death?

Generally, no. Your trustee must first pay your debts and expenses, resolve any trust problems,
file tax returns (income, state inheritance tax and federal estate tax) that are due and owing.

Once | Set Up a Trust, Can | Change My Mind?

Yes. While you are alive and competent, you are in complete control of your trust. You may
change or terminate the trust at any time provided the trust document specifically gives you that
right. Upon your death or becoming mentally incompetent, no further changes are allowed.

Certain types of trusts, called irrevocable trusts, are different and are utilized for special purposes
and generally do not allow you to make any changes.

Can | Use a Living Trust Form or Kit That | Buy?

You can use a form or kit or even prepare the trust agreement yourself, but your situation may
not fit the form, or the form may have been poorly prepared and may lead to adverse tax
consequences and conflicts over property distributions. Problems with the forms or kits may not
surface until years later, sometimes not until after your death when you cannot change the trust
and clear up the problem. Just as you would run the risk of flying in a plane built by someone
without the proper training and experience, it can be "dangerous” using a trust form or Kit
without using a knowledgeable attorney.




Warning regarding living trusts

Certain publicity and persons selling living trust kits have been misleading people into thinking
that the property in a living trust is protected from taxes and creditors. This is not true! A living
trust will not protect your property from nursing home expenses, hospital bills, or other creditors,
nor will the creation of a living trust qualify you for Medicaid.

Conclusion

You have taken a lifetime to accumulate your wealth. You should take great care to make certain
that your estate plan carries out your wishes without problems. A living trust may or may not be
right for you. Competent professional help is essential to make certain that your estate plan meets
your specific needs.



